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JURISDICTION IN RESPECT OF LIMITA- 
TIONS IN SALE OR USE OF PATENTED 
ARTICLES. 





A federal judge, after reading what we 
said in 74 Cent. L. J. 223, 241, writes us 
that it will be found upon examination that 
none of the decisions to which the Chief 
Justice refers in his dissent in Henry v. 
Dick Company “dealing with the contract 
remedy have any bearing whatever on the 
questions involved in Henry v. Dick Com- 
pany, 32 Sup. Ct. 364, and no expressions 
in the opinions therein in relation to such 
remedy are relevant on the question as 
to whether the federal courts have juris- 
diction of suits for infringement of the 
patent in exceeding the rights covered by 
the license.” 

This learned judge further says: “The 
sole effect of such express contract is to af- 
ford a remedy for breach of the contract 
in the state courts, and for which breach 
no suit can be maintained in the federal 
courts without the requisite diversity of 
citizenship.” 

We would not state the matter in that 
way. We think it more in accordance with 
legal principle to say, that an express con- 
tract in respect to the use or sub-sale of a 
patented article is within the ordinary jur- 
isdiction of a state court and the federal 
court may also adjudicate thereon when 
there is the requisite diversity of citizen- 
ship. 

In our way of stating the matter there 
is, ab initio, a predisposition to the thought 
to regard the origin of violation as in and 
of that of which the state, and not the fed- 
eral, court takes cognizance as subject- 
matter of jurisdiction. The learned judge 
must admit that this subject-matter pertains 
to the state court, because he concedes that 
for breach of the contract there must be 
requisite diversity of citizenship for a fed- 
eral court to adjudicate thereon. 





He insists, however, as we gather him 
and the cases to which he kindly refers us, 
that the principle is applicable when the 
action is upon contract and it is not ap- 
plicable when one sues for an “infringe- 
ment of the patent in exceeding the rights 
covered by the license.” 

Very respectfully we urge that here is 
a petitio principii—a begging of the ques- 
tion. Is there an infringement of a patent 
when you step outside of the provisions of 
an express contract limiting the use to 
which a patented invention may be put? 

Let us see how this works out practically. 
A has an express contract with B, a pat- 
entee, that he will use his patented inven- 
tion only in connection with certain un- 
patented articles to be purchased of B. 
Without such restriction in contract, A 
could do the forbidden things. He oversteps 
the line defined by the express contract. As 
long as he remains within that line he is 
guilty neither of any breach of contract 
nor of any infringement of the patent. 

But when he oversteps the contract line, 
according to our learned correspondent, the 
patentee has an election to say he has com- 
mitted a breach of his contract, or to say 
he has committed a tort in infringing a pat- 
ent. If he elects to say the former, the 
subject-matter of suit is exclusively, as sub- 
ject-matter, of state jurisdiction. If he 
elects to say the latter, none but a federal 
court may dispose of the case. 

In both of these events the contract 
hedges plaintiff’s rights and approves or de- 
nies defendant’s defense. It is primarily 
the thing to be enforced. The patent is only 
secondarily involved as or not supplying a 
legal basis for the contract. That is a mat- 
ter of defense the same as where any other 
contract is assailed, as, for example, being 
without consideration or as being part and 
parcel of a transaction condemned by public 
policy. 

The learned judge says the decisions re- 
ferred to by the Chief Justice have no 
relevancy to such a remedy as was resorted 
to in Henry v. Dick Company. Yet in 
Keeler v, Standard Folding Bed Co., 157 
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UL. S. 659, one of those cases, it was said: 
“Whether a patentee may protect himself 
and his assignees by special contracts 
brought home to the purchaser is not a 
question before us and upon which-we ex- 
press no opinion. It is, however, obvious 
that such a question would arise as a ques- 
tion of contract and not as one under the 
inherent meaning and effect of the patent 
laws.” 

Our learned correspondent says, in ef- 
fect, yes, if the patentee elects to “protect 
himself” by an action for breach of con- 
tract, but not if he elects to sue in tort, 
because the purchaser has infringed the 
patent by breaching his contract, for cer- 
tainly he does not infringe the patent if he 
does not breach his contract. 

Therefore, how is there less of the ob- 
viousness referred to, whether the form of 
action be in tort or on contract? 

Possibly it might be true, that a pur- 
chaser might be an infringer in the doing of 
something to which the contract does not 
refer. 

For example, if by contract he agrees 
not to use an unpatented article not bought 
{from the patentee, he keeps his contract 
as to every patented article he buys, but, 
independently of the contract, he manufac- 
tures and sells the patented article itself. 

Whatever by contract he agrees specifical- 
ly not to do, and which otherwise would 
constitute no infringement, certainly has 
reference not to the patent but to the 
contract. 

Suppose, for example, as to one of these 
latter things, a claim for infringement is 
made. What would be looked to to ascer- 
tain, if there were any default?’ If the 
plaintiff sued in tort, could he state a case 
without reliance on the contract ? 

At all events, federal courts go no fur- 
ther than to assert a double remedy, and 
they must admit that the adoption of one 
is exclusive of the other. It were some- 
thing anomalous to say that subject-matter 
is so inherently different in two forms of 
action, that a state court can have no jur- 
isdiction in one case and the federal court 





no jurisdiction, as such, in the other, and 
yet the bringing of one of these actions is 
a conclusive election between the two. 

If it is true, however, that this is so, then 
we learn further how intensely artificial and 
unmeritorious, generally, is all jurisdiction 
of our federal courts, wherever private 
right is the subject-matter of their consid- 
eration. 

In Bement vy. National Harrow Co., 186 
U. S. 70, we learn that sales of patented 
articles may not be so conditioned that 
they may either override police regula- 
tions or interfere with the duty that a 
public utility owes to those entitled to be 
served by it. And from this we under- 
stand that, if a special contract does thus 
interfere, it will be held that the sale or 
use contracted against is no infringement, 
and, release to the utility is not thereby 
restricted. 

In many states all forms of action are 
abolished and the claim of relief is based 
upon a plain statement of the facts con- 
stituting the cause of action. Federal 
courts entertain suits under the conformity 
act, but they allow a form of action re- 
sorted to, or a mere allegation of what this 
plain statement means, to sustain or de- 
stroy their jurisdiction. 

This scarcely seems a sound reason for 
the right to adjudicate or not upon a con- 
troversy and places these courts upon no 
very enviable pedestal. 

It is certain that a purchaser to whom 
notice of restriction is brought home may, 
except as is stated in the Bement case, be 
sued in contract. It is also certain that in 
the instances mentioned in the Bement case, 
whether purchaser is notified or not, there 
is no infringement of the patent. Does it 
not also seem right to say there is no in- 
fringement as to anybody who, without 
notice, goes beyond the restricted limits of 
a contract? Is not this the reason why it 
is attempted to affect purchasers by the 
giving of notice? This notice question is 
what the Keeler case seemed to feel 4 
doubt about, when it spoke in the follow- 
ing sentence about what was “obvious.” 
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NOTES OF IMPORTANT DECISIONS 





RES IPSA LOQUITUR—PRIMA FACIE LI- 
ABILITY TRACED BACK BY PROCESS OF 
ELIMINATION.—The ordinary rule in apply- 
ing the maxim res ipsa loquitur is in holding 
one prima facie negligent, who has control in 
management of that which does damage to an- 
other as to whom the former is under a duty 
to prevent such result. 


But this kind of application would not cover 
the case of a manufacturer putting upon the 
market an article dangerous from a concealed 
defect at the time it has come through several 
intermediaries to the ultimate purchaser. 

The Georgia Court of Appeals conceding, for 
the sake of argument that the present or at 
least the next present possessor of the danger- 
ous article is the one to whom inferential neg- 
ligence may be imputed, illustrates how this 
may be traced back, by a sort of shifting by 
plaintiff himself, as follows: “Tf a manufac- 
turer should sell to a jobber a gun, and after 
passing through the hands successively of the 
wholesaler and retailer, it finally reaches the 
marksman, and explodes in his hands while 
being used in the ordinary and usual manner, 
and injury results, it is plain that there was a 
defect in the gun. Somebody ought to be re- 
sponsible. Concede that inferentially it could be 
said that the marksman must have done some- 
thing to the weapon to cause it to explode, if 
he disproves this, and the retailer, the whole- 
saler and the jobber all in turn show that they 
kept and handled the gun in the usual way 
and did nothing to change its condition, the 
inference of negligence would be shifted back 
upon the manufacturer, who put the weapon 
of destruction in circulation with his indorse- 
ment, that when used in the ordinary and usu- 
al manner, no harm would come to him who 
used it. In such a case it would be no an- 
swer, when the maxim the thing spoke for 
itself, is invoked, to say that when the injury 
resulted, the thing was not in the possession, 
power or control of the manufacturer.” Payne 
v. Rome Coca-Cola Bottling Co., 73 S. E. 1087. 

This case suggests need of enlargement of 
the usual formulation of the rule in respect to 
the maxim, but to embrace the extension the 
learned court suggests considerable difficulty 
in the way of necessary proof. To trace back 
in the way the court suggests resembles very 
much the difficulty shippers formerly experi- 
enced in fixing liaiblity on one of several con- 
hecting carriers. 

Take the court’s illustration. A gun is put \ 





upon the market. The manufacturer does not 
intend or expect it will be used by wholesaler 
or retailer except as an article for sale, and 
a court might even take judicial notice of the 
fact that it is not otherwise used. Therefore, 
when it explodes in being used by the marks- 
man no tracing back by evidence of inter- 
mediate handlers should be deemed necessary. 
A prima facie case would seem to be made by 
the marksman showing himself free from any 
negligence. 








QUESTIONED INK MARKS—DE- 
TERMINING THE AGE OF INK 
MARKS.* 


Introductory.—Considering that writing 
fluids of various kinds have been in com- 
mon use for centuries, and that the spread 
of civilization has largelys depended on 
them, it is remarkable how little definite 
knowledge has been gained regarding the 
inks so used. Because almost anybody 
could make some sort of a colored liquid 
which would pass for ink, it seems as 
though nobody thought it worth while (un- 
til very recently) to investigate the char- 
acter and action of these colored liquids 
after being used. Consequently there is a 
great scarcity of serious literature on the 
subject, and that which does exist contains 
little or no information on some of the most 
important points. ' 


As inks are the means by which the busi- 
ness of the world is conducted, and through 
which its records are preserved, it is, of 
course, important that the inks used should 
be of as lasting a quality as possible; but it 
surely is not of less importance to be able 
to determine whether or not these ink 
records are really authentic, and are really 
what they purport to be. Nevertheless, 
there has not been published anything of 
definite value bearing on the solution of the 
question of the age of a given ink writing; 

*This article is copyrighted by Webster A. 
Melcher, Ll. B., of Philadelphia, and all rights 
therein reserved. Mr. Melcher is a well-known 
specialist in hand writing and. expert for sci- 


entifically examining and testing questioned 
documents. 
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and presumably the subject has not even 
been carefully investigated, with such solu- 
tion in view. 

Scope of Article—It is intended herein 
to consider this neglected problem of the 
age of writings; and the results set forth 
are based upon an extensive series of in- 
vestigations, extending over a number of 
years, and made with the express purpose 
of acquiring reliable data bearing on this 
particular question. 

It will be at once perceived that the 
ground covered includes the falsification of 
existing records (by alterations, interlinea- 
tions, substitutions, etc.) as well as the 
making of false records in their entirety 
(as by writing them at one time and giving 
them a different date); such falsification 
sometimes also includes the question of the 
personal identity of the writer—his hand- 
writing—but the author has elsewhere 
treated of that particular division of the 
subject; and such falsification sometimes 
also includes questions of typewriting— 
both as to the machine work and the ink 
used—but that is reserved for later discus- 
sion. 

Elements Employed—For the purposes 
of this paper, three elements enter into the 
production of a written document, to-wit: 
1. The background or writing surface; 2. 
The marking instrument ; and 3. The mark- 
ing fluid. 

1. The background. This is so general- 
ly paper, that such will be herein considered 
as the sole writing surface. Theoretically, 
paper consists of a mass of cellulose which 
has been first bleached and then colored to 
suit, and to which has been added some 
hardening substance to prevent the ink lines 
from spreading too much before they dry. 
Actually, it comprises also more or less im- 
purities, and is more or less adulterated by 
“loading” ; there may also be added adventi- 
tious substances getting on the paper after 
its manufacture, as a result of its later use 
and handling. 

2. The marking instrument. In the 
present day and generation this is usually 





some kind of a metal point, which may be 
an ordinary detachable pen, or a so-called 
“fluid pencil,” or a fountain pen. 

3. The marking liquid. In color, this 
is usually either the so-called “black” or 
“red”; other colors are also occasionally 
found—particularly blue—which will be 
considered in detail in a subsequent paper. 
In character, the marking substances are 
usually the so-called “writing fluids” (which 
only develop their real color some time 
after being used in writing) or the so-called 
“inks” (which show most of their real 
color at once); and the latter class are 
either true solutions, or else merely fluids 
in which finely divided particles of color 
are held in suspension. There is, of course, 
a great variety in the chemical qualities of 
the marking substances with which we are 
dealing. 

Factors to be Considered.—As the three 
elements mentioned must combine to pro- 
duce a writing, and as still other agencies 
are also at work, there are necessarily many 
factors which must be taken into considera- 
tion in particular cases. 

Stated generally, these factors include 
(inter alia); 1. The chemical condition of 
the paper at the point of writing; 2. The 
physical condition of the paper; 3. The 
chemical properties of the pen used in writ- 
ing; 4. The mechanical action of the pen; 
5. The chemical constitution of the ink; 
6. The chemical condition of the ink; 7. The 
microscopic condition of same; 8. The color 
values and characteristics of the ink ; 9. The 
exposure of the writing to light, air and 
moisture; 10. The artificial drying of the 
writing; 11. The presence of extraneous 
and foreign substances on the document; 
12. The conditions under which the observa- 
tions are made. 

The observer in a particular case may be 
able to derive assistance from other factors 
relating to the binding of the document, or 
the paper or the printing or typewriting 
thereon, as well as to the identity of the 
writer or writing machine; but with none 
of these are we at present concerned. 
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Kinds of “Age” Questions—While al- 
most every case presented for investigation 
contains a problem differing in some re- 
spect from every other case, yet there are 
two natural classes into which all may be 
divided, and between which the line of de- 
marcation is well defined. 

In one class, the question under investiga- 
tion is such that it can only be decided by 
determining the actual date of the writing 
itself, from an examination of the materials 
employed therein. For example, this situa- 
tion exists where a document is questioned 
in its entirety. 

In the other class, the matter to be de- 
termined can be settled by ascertaining the 
relative dates of the writings in different 
parts of the same document, by testing the 
materials used in the respective writings. 
An instance of this class is where only a 
portion of the writing on a given paper is 
questioned, and yet all of the writing pur- 
ports to have been done at the same time. 
In such a case, the actual ages are generally 
of little importance, if the results show con- 
clusively that the relative ages are either 
alike or different. 

In each of these classes the examiner can 
have the benefit of aid from certain tests 
inapplicable to the other class; therefore 
each class may be said to have some ad- 
vantages over the other class. Neverthe- 
less, in practice it will be found that the 
first class calls for a much greater degree 
of skill than the second class; this is due 
to the fact that there has been such a pau- 
city of reliable guideposts for the observer 
to follow; and this in turn is owing to the 
great dearth of investigation along this 
line, 

Eras of Age.—It goes without saying that 
any investigation of the present character, 
in order to be valuable, must be based en- 
tirely on actual tests made on writings of 
which every condition surrounding and af- 
fecting their production, existence and his- 
tory, is known to the investigator. There- 
fore no one person can contribute to the 
common fund of knowledge, such data cov- 





ering an era of age longer than the period 
covered by such tests; this means at the 
outside, much less than a single lifetime. 

Of course, any competent investigator 
may, by actual tests and investigation, learn 
niuch concerning writings older than the 
period of his tests, and such experience will 
be very valuable to the world; yet the in- 
formation so gained can but rarely have 
the exactitude which is possible where all 
the conditions and factors are known. 

Consequently, so far as the present dis- 
cussion is concerned, writings are to be 
arbitrarily divided into four approximate 
areas of age: 1. Ancient—having been writ- 
ten over 150 years ago; 2. Old-—of ages 
between 25 and 150 years; 3. Recent—be- 
tween the ages of two weeks and 25 years; 
and 4. Fresh—not over two weeks old. 

While the author has not neglected the 
Ancient and Old eras, he wishes to be un- 
derstood as now considering only writings 
of the Recent and Fresh eras. At the 
same time, the results of his present in- 
vestigation are so positive, and so consist- 
ent, that they would seem to point to gen- 
eral rules applicable to similar materials, 
whenever employed—at least up to the age 
when the inks have so far disintegrated 
that but one of the original constituents re- 
mains. Furthermore, he can say that he 
has actually found instances of apparent 
confirmation of many of these rules in writ- 
ings at various points throughout the Old 
era, and even slightly beyond. 

In the more distant eras it may be found 
that some of the tests require to be varied 
somewhat, or even that some new testing 
agencies must be substituted; but the sub- 
jects of the tests will most likely be found 
exhibiting in their behavior similar phenom- 
ena to the younger writings. Then again 
the investigator, as he gets back into the 
realm of ancient writings, will have the 
advantage of being able to add supplemen- 
tal tests particularly applicable to such 
writings. 

Classification of Ink Phenomena.—The 
changes occurring in ink marks, with the 
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lapse of time are, in character (a) mechan- 
ical; (b) chemical; and (c) as to color. 

The mechanical changes are such as are 
involved in the absorption of the ink by 
the paper, or the spreading of the ink on 
the paper, immediately following its deposit 
on the paper; also the removal of portions 
of the ink from the paper by “blotting” 
pads before the writing dries, or by rub- 
bing or falling off when the ink body has 
begun to disintegrate; also the flow of the 
ink at points where line-intersections occur. 

The chemical changes are simply such as 
proceed from chemical separation or read- 
justment of the original constituents, or 
from chemical union with other substances. 
The color changes are just what the words 
imply, though, in writings made with ‘SO- 
called “colored” inks, they are not notice- 
able in any but comparatively old writings, 
and not at all in carbon black writings. 

Now all of these changes may be actually 
under way at the same time, or they may 
occur independently. That is to say, the 
mechanical removal of part of the ink may 
be made in an instant, without necessarily 
effecting any chemical alteration, or (so far 
as colorimetric principles are concerned) 
any present change of color; so also there 
may be a chemical change occurring, with- 
out necessarily effecting a color change at 
the same time; but the color change cannot 
take place without an accompanying simul- 
taneous chemical change. 

Nature of the Ink Phenomena—W ith 
regard to the mechanical changes in ink 
marks, where a part of the ink body has 
been removed from a fresh mark, or has 
spread unusually over the paper, the result 
is to leave a thinner layer of ink on the 
paper ; it follows that this ink layer will be 
more readily accessible to the influences 
that cause color changes. Consequently, 
the subsequent color action of such thinner 
layer of ink will in some respects vary 
from the color action of the ink in a line 
from which none has been removed. And 
where lines cross each other, there is a 
vast deal of difference in the character of 


ee 
the resultant intersection, between lines that 


have been made nearly simultaneously, and 
lines made with a longer interval of time 
separating them. 

Inks may be greatly changed chemically, 
and also (except in “colored” inks and car- 
bon blacks) in color, even before they are 
placed on the paper in writing: but or 
dinarily most of the changes occur after 
the writing has been executed. At first 
there is more or less absorption and evap- 
oration, causing a drying and gradual hard- 
ening of the ink film; then there follows a 
course of chemical action, continuing from 
the execution of the writing until its de- 
struction, and involving the original sub- 
stances occurring in the ink and paper, plus 
others derived from the writing instrument 
or atmosphere, or both. These chemical 
changes may or may not be accompanied by* 
changes of color in the ink film ; but if there 
be color changes, this action will vary ac- 
cording to the age of the writing. Further- 
more, such color changes as do occur will 
be due to the action of light, and therefore 
will be dependent upon the character, ete. 
of the light to which the ink has been ex- 
posed. 

Extraneous and accidental factors (some 
of which have already been referred to) 
may also have some effect on the ink ac- 
tion; but their presence can generally be 
detected and, when found, their effect must 
be taken into consideration in order to 
reach correct conclusions. 

General Methods of Examination—A 
microscopic examination is always neces- 
sary, and should be made by both reflected 
and transmitted light. A chemical test is 
always desirable, and sometimes is indis- 
pensable. A colorimetric test, also, is al- 
ways desirable, and it may be absolutely es- 
sential, None of these tests will injure or 
destroy the writing, if done by a comptent 
person who is accustomed to making such 
examinations of documents. 

Microscopic Tests—By the use of 4 
microscope, the optical appearance and con- 
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fuence of the writing instrument, can be 
ascertained. 

With regard to the paper, the trained ob- 
server can detect such alterations, impur- 
ities, and extraneous accretions as would 
not require a chemical test to disclose them; 
and he can obtain a pretty good idea as to 
whether or not there is anything there to 
affect the normal action of the ink. 

Then, as to the ink itself, the trained ex- 
aminer can form a rough judgment as to 
its general chemical character. He can 
learn its chemical condition when used, and 
when examined ; its mechanical action with 
regard to the paper, and in some respects 
also its chemical action as to same; its con- 
dition as to fluidity, solid particles, pre- 
oxidation, disintegration, and often as to 
“provisional” coloring; in a general way, 
he can learn of its color at the time of thé 
examination. Then, when he comes to a 
point of intersection, he can learn which 
stroke was first made, and how long there- 
after it was when the second stroke was 
made; if not more than two weeks inter- 
vened, he would be able to determine this 
interval with considerable exactitude. Be- 
sides the foregoing, he would learn what 
(if anything) the writing instrument had 
contributed to the factors of change in the 
ink phenomena. 


results of such tests 
would, alone, enable the experienced in- 
vestigator to fix approximately the rela- 
tive and actual ages of the writings ex- 
amined. In the case of crossed lines writ- 
ten within two weeks of each other, he 
could in most cases fix the interval with 
definite accuracy. 


The combined 


Chemical Tests—In order to ascertain 
the actual age of a writing done with an 
ink of fixed color—e. g., carbon black— 
chemical tests are absolutely necessary; in 
all other cases they are desirable. 

Chemical tests for age are based entirely 
on the principle of the degree of resistance 
of the ink in question to the action of the 
Teagent being used.” The necessity for test- 
ing the ink while on the document, and 








without injury to either writing or paper, 
at once removes from consideration most 
of the familiar processes and means of 
testing; and the necessity for actual meas- 
urement of the results still further confines 
the tests. The remaining available tests 
are such as must be used with unusual care 
and great caution. 

After ink has been deposited on the pa- 
per, it quickly dries—principally by absorp- 
tion, but partly by evaporation, of the 
fluid; from this time on, the normal action 
of the ink film, as time passes, is (gen- 
erally) to offer gradually increasing resist- 
ance to appropriate solvent or loosening 
agents. This phenomenon continues until 
the disintegration of the ink; therefore, up 
to this point, the tests applied must be such 
as will overcome the cohesion of the par- 
ticles of the now solid ink; but only those 
reagents can then be used which vary in 
the speed of their action consistently, ac- 
cording to the age of the ink under inves- 
tigation. Such reagents, therefore, consti- 
tute one series of tests, and are applicable 
to the inks being considered, until and un- 
less disintegration jhas taken place. 

But there comes a time in the lives of all 
these inks when the original mass has be- 
come so far changed, by the loss of its 
vegetable or animal (or both) constituents, 
that the substance left behind has hardly 
the semblance of an ink; this is disintegra- 
tion, and is usually evidenced by a separa- 
tion of the ink solids, and usually also by a 
radical change of the ink color. Disin- 
tegration may be delayed for generations or 
for centuries, but sooner or later it comes 
to all; it does not come, however, until far 
beyond the eras of age herein being con- 
sidered. 

Determination of Constituents——The first 
step for the investigator, is to test the qual- 
ity of the paper, to such extent as will show 
him what factors it contains that might 
have an influence on normal ink action. 
Then he must test the ink qualitatively, in 
order to ascertain what its normal action 
would be, and to what extent it would be 
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affected by, or might be susceptible to, the 
paper factors and extraneous influences. 

Upon the completion of these tests he 
will be in a position to choose the appro- 
priate reagents, and to understand the re- 
sults of their action. 

Ammonia Solution —Heretofore, ammo- 
nia has practically been regarded as the 
only available substance for such testing. 
In appropriate cases this has a double ef- 
fect—it acts as a solvent, and it affects the 
color of the ink film; of these only the first 
has heretofore been made use of for the 
present purpose. Its action in both re- 
spects is practically independent of the 
question of the exposure of the writing to 
light. 

\Vith this reagent, in iron ink, the mere 
lapse of time, of itself, causes a gradual dif- 
ference in the solubility of the ink film, 
and in the character of the color stain, Pre- 
oxidation of the ink affects both solubility 
and stain. 

In carbon ink, time itself causes similar 
gradual variations in solubility, but, of 
course does not affect its color; and the 
element of pre-oxidation need not ordinar- 
ily be considered. 

In logwood and aniline inks, on the 
other hand, neither light exposure, nor lapse 
of time, nor pre-oxidation, materially af- 
fects the solubility of the ink film; there- 
fore, as to such, ammonia tests are worth- 
less, in determining questions of age. 

The Hydrocarbons—The author has 
found among the hydrocarbons several ad- 
ditional reagents. 

With one of these, the action is as fol- 
lows: In iron inks the speed of the response 
is affected by pre-oxidation, as well as by 
exposure to light; but in carbon, logwood 
and aniline inks, the light exposure has no 
effect. 

With another, the action is but slightly 
different: In iron inks, the speed is affected 
slightly by pre-oxidation, but not by expos- 
ure to the light ; and light exposure also has 
no influence on the other kinds of ink men- 
tioned. 

Tn still another hydrocarbon, we have a 





reagent whose action, as to some inks, js 
two-fold—as solvent or loosening agent, 
and as changing the color. Its reactions 
are as follows: With iron ink the speed 
and the resulting color change are varied 
by pre-oxidation, and by light exposure; 
but light exposure has no influence on car- 
bon, logwood, or aniline inks. 

The Mineral Acids.—For iron ink, the 
author has found among the mineral acids 
another valuable reagent. Its action js 
iudged by its bleaching powers, which vary 
with the age of the writing, and which 
must be properly measured. 





Chemical Resume—From the foregoing 
chemical tests it will be seen that the light 
exposure has no effect on the solubility of 
any except iron inks; and with them it has 
none, as against three out of the five re- 
agents. On the other hand, pre-oxidation 
of the ink generally has considerable in- 
fluence on its solubility. Furthermore, the 
old ammonia test is only valuable as to iron 
and carbon inks, and the new ammonia, 
and new mineral acid, tests apply to only 
iron inks; while the new hydrocarbon tests 
apply to practically all of the inks named. 

Colorimetric Tests—With regard to col- 
or changes, inks of so-called fixed or per- 
manent colors (e. g., carbon black, red, 
blue, etc.) are not to be covered by this 
article, but will be reserved for a later pa- 
per. We are here dealing with the so- 
cailed “black”’ inks, the shades of which are 
variously known as blue-black, green-black, 
purple-black and violet-black. Upon ex- 
posure to light, all of these classes change 
their color more or less rapidly, and to a 
greater or less degree, with the flight of 
time; in quality, they include the various 
iron and logwood inks and some of the 
aniline inks. 

The most remarkable of their phenomena 
is that the color change is dependent, not 
on chemical change, and not on lapse of 
time merely, but on exposure to light. As 
light is composed of different colored rays, 
which may be separated and segregated, the 
ink may be exposed to none, or some, of all, 
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of these rays, and the effect will vary ac- 
cordingly. If absolutely no rays of light 
reach the ink—a condition practically never 
found in actual work—the color change 
will be totally suspended during the time 
such condition is maintained. If, however, 
the writing be only guarded as to certain 
of the light rays, then the change will be 
suspended as to only such rays. 

After writing has been exposed to all of 
the rays of light—as is ordinarily the case 
—the color change in the ink commences to 
take place very rapidly; soon it begins to 
retard more and more, throughout the sub- 
sequent life of the paper. The period of 
most rapid change may be roughly stated 
to be the first two weeks after exposure to 
light. 

If, therefore, the experienced investiga- 
tor measures the rate of speed of this chang- 
ing of color, he has a certain index to the 
duration of the interval of exposure of the 
ink measured. But if the writing had been 
for a time guarded from absolutely all light, 
then that very unlikely fact would be dis- 
closed by the comparison of the colorimetric 
tests with the microscopic and chemical 
tests; such comparison would also afford 
the data from which to determine the dura- 
tion of such total suspension of color 
change. Consequently, whether the writ- 
ing had been protected or not, the exam- 
iner has the data whereby to fix its age. 

If, however, the investigator finds that 
the color is changing more rapidly as to one 
portion of rays of light than as to the rest 
of the rays, he will know that the writing 
has been protected as to the one set of 
rays, but not as to the others; this will af- 
ford him an indication as to the treatment 
of the document prior to his examination 
of it, and also an index to the age of the 
Writing itself. 








The general character of the change in 
the color of the inks alluded to, may be 
expressed in the one word “darkening,” for 
a certain length of time; but after a given 


- age has been reached, the changing process 


is reversed in character, and then becomes 
“fading,” which continues right on in its 





slow changing action, until complete disin- 
tegration or destruction of the ink writing. 
Strange as it may seem, the turning-point 
from darkening to fading is very often 
reached in from two to three years after 
the writing has been exposed to the light, 
depending on the kind of ink used; and if 
the writing was originally dried with a 
“blotter,” the fading will commence rather 
sooner, 

Of course, the fading process is relative- 
ly slower than that of darkening, because 
the ink is always getting further from the 
point of its exposure to light. It also goes 
without saying, that color values can only 
be measured by the use of appropriate in- 
struments, 

It follows that, as the colorimetric de- 
termination of age depends on the rate of 
speed of changes, it must be based on at 
least two sets of observations, made at a 
sufficient length of intervening time to al- 
low for some appreciable change to have 
taken place between the two dates. 

The Conclusion and the Moral_—From 
what has been said, it will be seen that the 
age of an ink writing need no longer be 
left to mere conjecture, or to the verbal 
testimony of interested parties ; neither need 
it be left to a more or less trained guess, 
based on a misused magnifying glass and 
misunderstood bottle of ammonia. Now, a 
person who understands the ink phenomena 
uses his microscope with fuller effect, and 
measures the results of a series of chem- 
ical and colorimetric tests; this done, he 
has the “life history” of the particular ink 
mark before him, and he needs but to re- 
fer to the index of experience to find the 
birth date of the writing under investiga- 
tion. 

There is no use in deceiving ourselves 
into the belief that there is only a negli- 
gible quantity of fraudulent documents be- 
ing produced. The necessities of life bear 
so heavily on people in these days of ad- 
vanced civilization, and the temptation is 
so strong that such crime is rampant in 
the world to-day. 
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We cannot stop the practice, but we can 
render the ultimate success of its efforts 
unlikely, if we but pay attention to the 
moral to be drawn from what has gone be- 
fore:—Choose that ink whose phenomena 
are the most defined, the best known, and 
the most readily capable of full testing,— 
and whose basic constituents will retain 
the longest and the tightest hold on the 
paper, even though their chemical constitu- 
tion may become changed ; then, as an addi- 
tional safeguard, for monetary instruments 
use more than one such ink—(of course, 
not mixed),—whose phenomena 
widely different as possible. 

Wesster A. MELCHER. 

Philadelphia, Pa. 
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PROPOSED LEGISLATION IN EUROPE. 

French Labor Legislation—As a result of 
the great French Railroad strike in 1910, the 
French Ministry has introduced in the Cham- 
ber of Deputies three bills dealing with such 
situations. 

The first is merely a penal law, fixing penal- 
ties for employes of the actual train service 
on railroads who, without good reason, refuse 
to do the work for which they were employed. 

The second deals with the so-called “sabot- 
age” or indiscriminate destruction of property. 
It refers, not only to railroads, but to all pub- 
lic activities, industrial and commercial es- 
tablishments. Penalties are thereby fixed for 
anybody who, with the intention of causing 
an interruption in the particular activity in 
question, destroys and makes of no use things 
required for the running thereof. If the guilty 
person be an employe of the particular activ- 
ity, the property of which has been destroyed, 
a higher punishment is to be inflicted. 

The third is by far the most important, but 
deals with railroads only. It first proposes, 
that tne rules of discipline, promotion and dis- 
missal of employes shall be approved by the 
Minister of Transportation, who, if necessary, 
shall consult the Council of State, and then fix 
the rules himself. 

The second set of rules has for its purpose 
the settling of disputes between employers and 
employes. It creates standing committees of 
both parties, with stated conferences to dis- 
cuss all differences of opinion that have arisen. 
These refer to each separate factory or com- 





pany. For more general disputes inside a cer- 
tain district, the law provides district commit- 
tees, whose business it is to discuss and try 
to settle such disputes. For disputes affecting 
more than one district or the whole country, 
similar central committees are provided. 

If a compromise is not effected in either of 
these ways, the case is taken before a special 
court created tor the purpose. Each of the 
parties elect two members thereof, and these 
again elect one or three others. If these can- 
not agree, the representatives of each side 
elect one more member; these have to be se- 
lected from a list of fifteen, made up by the 
Chamber of Deputies (10) and the Senate (5). 
The two so selected elect a final arbitrator; 
when these take their seats, the one or three 
arbitrators, formerly selected by the represen- 
tatives of the parties, cease to act. 

This court decides the case, and its decision 
becomes binding at once, except where it calls 
for expenses from the state finances; in such 
case it is held in abeyance in so far until the 
necessary appropriation has been made. In 
case the decision should impose additional 
financial burdens on the railroad, the court 
is given the authority, and the duty imposed 
upon it, to indicate in what way—by increase 
in fares, for instance—the additional expense 
may be met, if found necessary. 

The power of execution is given to the Min- 
ister of Transportation. As to the employer, 
the Minister can go as far as to revoke its 
charter or license, and as to employes, they 
can be dismissed at once. 

It is forbidden the trade unions and simi- 
lar bodies to request the employes to strike, 
and offences of this character are punished by 
fines and imprisonment, on a progressive scale 
in case of repeated offences, and especially 
when it is done while a court of arbitration 
is sitting; if nothing of this kind proves effec- 
tive, the union may be dissolved. 

These bills, as it will be seen, have a double 
purpose, viz: to suppress industrial disturb- 
ances, riots and destruction of property, and 
to reach equitable settlements of the disputes. 
The most noteworthy characteristic of the law 
seems to be, however, recognition 
of the unions as representatives of the em- 
ployes, with whom the employers are forced to 
deal. 
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Austrian Legislation Regulating Practice of 
Law.—The Austrian Minister of Justice has 
introduced three bills, one regulating the 
practice of law by advocates, one about the 
practice of notaries and one about “Winkel- 
schreiberei” (illicit practice of law, shysters, 
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unauthorized scriveners, etc.) Austria is part- 
ly unaer the notarial system, and certain kinds 
of practice which with us would be classed as 
law practice, are there reserved for notaries. 
The callings of advocate and notary cannot be 
combined, except in small out-of-the-way 
places. “Winkelschreiberei” is forbidden and 
made punishable, and Judges are authorized, 
where pleadings clearly are the products of 
such gentry, to throw them out, eventually 
after having allowed a certain short time in 
which to replace them by such as have been 
prepared by a duly authorized advocate. 





New Penal Codes for Germany and Servia. 
—Both in Germany and in Servia there are 
sitting large commissions preparing new penal 
codes. Both of them seem to have difficulty 
in defining the general divisions among penal 
offences. The Germans intend to divide them 
into “Verbrechen,” “Vergehen” and ‘“Uebertre- 
tungen,’ which names probably best can be 
translated as “crimes,” “misdemeanors” and 
“infringements” (of penal laws). But to find 
right lines of cleavage between them, seems to 
be rather impossible. The German commis- 
sion has finally found it necessary to adopt a 
purely formal rule of differentiation. It de- 
fines ‘“Verbrechen” as such acts which are 
punishable by death, penitentiary, or “shutting 
in” for more than five years. ‘“Vergehen” as 
such acts punishable by imprisonment, “shut- 
ting in” until five years, or fines of more than 
500 marks; ‘“Uebertretungen” as such which 
are punishable by “haft” or fines of not more 
than 500 marks. The commission proposes 
four kinds of déprivation of liberty—namely, 
“zuchthaus” (penitentiary), ‘“gefanuis’” (im- 
prisonment), ‘‘einschlieszung” (shutting in), 
and “haft” (detention). From the informa: 
tion before us, it is not possible to say dis- 
tinctly where the lines of demarcation be- 
tween the latter three are drawn. 

The task of separation, then, must be taken 
up seriatim, as each separate offense is enum- 
erated, and the danger of casuistry becomes 
imminent. 

The Serviants divide the transgressions into 
two classes only—namely, “verbrechen” and 
“uebertretungen”—but they do not appear to 
have reached any _ satisfactory definitions, 
either. 

The reports of both commissions are of in- 
terest on account of the ways in which they 
expect to treat juvenile offenders; where they 
fix the boundaries between full and limited re- 
sponsibility; rules for conditional release; the 
Tecognition, not only of self-defense, but of 





“states of necessity,’ as well as elaborations 

of the rules for concurrence of crimes. To 

some of these points we may return later. 
AXEL 'l'EISEN. 








TRIAL BY JURY—ITS REGENERATION. 

For a long time, trial by jury has been under 
fire—a fire of blank cartridges. The past dec- 
ade has been prolific of theories and opinions 
looking to a remodeling of the jury system— 
on the part of some extremists, harking to the 
abolition of a considerable share of it. 

But despite all this philosophizing, the jury, 
as an institution, remains substantially unal- 
tered. Of late, a few of the weapons aimed 
against it, have been shotted. 

A bill introduced at the present session of 
the New York Legislature, is designed to make 
a majority verdict, instead of a unanimous ver- 
dict, all that is necessary in certain cases. 

A similar question has come up before the 
Ohio Constitutional Convention. These indica- 
tions are sufficient to show that dissatisfaction 
with the jury system is not merely theoretic. 

We are on the eve of changes—the point is 
how extensive these alterations shall be, and 
whether they are to be rightly directed. 

Jury Not a Dominant Factor in Present 
Doy Litigation—One of the leading facts to 
be reckoned on is, that trial by jury, in the 
actual administration of the courts, is not as 
dominant a factor as it is popularly supposed 
to be. Compared with the total amount of 
litigation in the United States, the number of 
issues submitted to juries are rather surpris- 
ingly few. 

At an early epoch in the development of the 
jury system, it was seen that it would be im- 
possible to leave all questions of fact to abide 
the result of a jury trial. The vast field of 
equity, jurisprudence—that function of the 
law which directly operates on property, fore- 
closing mortgages, partitioning estates, grant- 
ing injunctions, compelling certain acts and 
forbidding otners—is almost exclusively the 
province of Juages, or of those plenipotentia- 
ries of Judges—Referees. 

So, in that legal situation, technically known 
as a “long account,” the jury duty is relegated 
to a referee. It is evident, that when con- 
testing parties, have bills against each other, 
each bill consisting of many items, and a ma- 
jority of these items disputed, each specifica- 
tion constitutes a separate issue., Trial of 
the merits of every item is, in truth, trial of 
a distinct case. Any lawsuit of that character 
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would keep a jury sitting indefinitely. Sheer 
limitations of time, and the need of keeping 
within the bounds of possibility, have com- 
pelled the delegation to referees of the jury- 
man’s essential business, of deciding on dis- 
puted questions of fact. 

The Failure of Trial by Referee to Supplant 
Trial by Jury.—Though censures of the referee 
device are not so frequent nor so loud as 
criticisms of the faults and blunders of ju- 
rors, the reference method is previous to at- 
tacks fully as well justified as anything which 
is urged against juries. Referees are suppos- 
ably endowed with authority for three pur- 
poses: 

(1.) To save time. 

(2.) To save expense. 

(3.) To utilize the services of trained minds 
in disposing of matters in controversy. 

It cannot be said that the referee system is a 
success in any of these objects except the last. 
Assuming that the referee is impartial and 
capable—and this may reasonably be assumed 
in more instances than those in which the con- 
trary assertion would be justified—litigants, 
when they hand over their controversies to a 
referee, do secure legal ability, and a judgment 
experienced in dealing with propositions of 
fact. 


But, do they save time? Do they prevent ex- 
pense? 

The long-drawn-out duration of reference 
trials which ought to be quickly ended, is one 
of the flagrant scandals of the American bar. 
We say bar rather than bench, for the bar is 
more to blame. Conduct of lawsuits before 
referees, falls upon the counsel immediately 
concerned. The laziness of some lawyer, his 
“previous engagements,’ some fanciful advan- 
tage which he imagines may be gained by de- 
lay, or too-willing concession to the opposing 
counsel who is skirmishing for delay himself 
—all these protract references to an outrage- 
ous length, heap up expenses, and nip in the 
bud the growth of justice. 

It is not uncommon to see a reference called 
adjourned, and adjourned again and again, the 
referee charging from $10 to $25 for services 
requiring no skill, and consuming only a few 
minutes. For “the law does not recognize parts 
of days’—if the referee is there, no matter 
how short the sitting, he has done a day’s 
work. Consequently, the bills for many ref- 
erences are as exorbitant as the sluggardli- 
ness of procedure is discouraging. The ref- 
erence, that, “like a wounded snake, drags its 
slow length along,” is one of the prime causes 








of that failure of justice which is a topic of 
complaint all over the country. 

Abolition of the Unanimity Rule in Jury 
Verdicts.—The danger in remodeling the insti- 
tution of trial by jury, consists chiefly in the 
liability to abolish privileges which it has 
taken centuries for the people to acquire, and 
which it might take centuries to restore, if 
they were once lost. The subject should be 
approached with caution, and be handled with 
conservatism. 





But all this is far from saying that jury 
methods, as they exist today, should be made 
a fetich. There is opportunity for improve- 
ment. It seems to me, that the most practical, 
and the least perilous change would be modifi- 
eation of the rule which in all cases makes 
unanimity of the jury necessary for a verdict. 
This suggestion I believe should apply mostly, 
and perhaps exclusively, to civil cases. 

To say that a man may be convicted of a 
crime, even of the minor forms of crime 
classed under the head of “misdemeanors,” by 
anything less than a unanimous verdict of a 


jury of his peers, would be to assert a perilous 


precedent. 

To convict a defendant of felony, by any- 
thing short of unanimous consent of the 
twelve minds in the jury box, ought not to 
be considered for a moment. 


But the cause of justice would not suffer, 
but would be assisted, if a majority opinion— 
say of three-quarters of the jury—were al- 
lowed to prevail in most civil cases. 

It would be easy enough to lay down ex 
ceptions to the rule, which should be sufficient 
for ali genuine needs. 

In lawsuits of great magnitude, or of pecu- 
liar difficulty, the old requirement of a unani- 
mous verdict might be maintained. 

Partial abolition of the unanimity rule, 
would greatly facilitate the disposal of civil 
litigation of secondary and minor importance. 
lt would destroy the power of a merely stub- 
born juror, to “hang” a verdict, thus causing 
a multiplicity of trials. It would in no way 
encroach on the sphere of jury trials—it would 
change the method without altering the sub- 
stance. It would be consonant with the in- 
stitutions of this country, where except with 
juries, unanimity has no standing, and the 
will of the majority is law. 

Does it seem reasonable that unanimity of 
a jury must be requisite, even in the paltriest 
civil case, when Congress and the Legislatures 
make laws by majorities, and even amendment 
of the Constitution can be accomplished by act 
of the majority?—Burr, in National Monthly. 
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EXECUTORS AND ADMINISTRATORS— 
FRAUDULENT CONVEYANCES. 





PERRY vy. REYNOLDS. 





Supreme Court of Georgia. January 12, 1912. 





73 S. E. 656. 





(Syllabus by the Court.) 





Where one, to defraud his creditors, con- 
veys and transfers his property to another, his 
administrator cannot maintain an equitable ac- 
tion against the transferee to get possession of 
the property for the purpose of paying the cred- 
itors of the decedent. 

BECK, J.: This petition was brought by E. 
J. verry, as administrator of Mrs. M. J. Rey- 
nolds, against J. E. Reynolds, guardian ad 
litem of James Irwin Reynolds. It seeks to 
have a deed, executed by the said Mrs. Rey- 
nolds to the said James Irwin Reynolds, her 
grandson, canceled, and other equitable re- 
lief. 

The petitioner bases his right to the relief 
sought upon two grounds: The first is that 
the deed was executed for a totally inade- 
quate consideration, and was of the nature 
of a voluntary conveyance for love and affec- 
tion; and that, as the administrator of his 
intestate, he is entitled to recover possession 
of the land, which is now in the possession 
of the defendant, in order that he may sell the 
same for the purpose of paying the valid de- 
mands of creditors against the estate of his 
intestate, the intestate being insolvent at the 
time of her death, unless the deed referred to 
be treated as invalid, and the property be de- 
creed to be a part of her estate. The other 
ground is that the decedent was, at the time 
of the execution of the deed, “mentally incapa- 
ble of executing said conveyance, by reason of 
her long-continued illness and the infirmities 
of age; and that at the time said deed is pur- 
ported to have been made she was totally in- 
capacitated and of such unsound mind that she 
was unable to make a legal and valid con- 
veyance.” The plaintiff prayed that, should 
the court find upon the trial that any consid- 
eration whatever was paid by the grantee in 
the deed, “then the equity over what was actu- 


ally paid be sold for the benefit of the estate.” | 


Demurrers, both general and special, were 
filed. The court did not pass upon’ the spe- 
cial demurrers, but granted an order sustain- 
ing in terms the general demurrer. 

(1) 1. So much of the petition as may have 
for its purpose the setting aside of the deed, 





because it was executed upon an inadequate 
consideration, or a consideration merely of 
love and affection, and that for this reason 
the administrator is entitled to recover the 
land for the purpose of bringing the same to 
sale, in order that the debts against the es- 
tate of the decedent may be paid with the 
proceeds, was clearly open to demurrer. An 
administrator cannot recover land which had 
been conveyed by his intestate, though the 
conveyance was a voluntary deed and without 
consideration, merely for the purpose of sub- 
jecting the property thus conveyed to the de- 
mands of creditors against the estate. In 
such an action, he stands in no better situa- 
tion than his intestate would have stood had 
she, in her lifetime, brought an action to re- 
cover the property for the purpose of using it 
in paying debts which might have existed 
against her. This precise question was de- 
cided by this court in the case of Crosby v. 
De Graffenreid, 19 Ga. 290, where it was said: 
“A., to defraud his creditors, transfers his 
property to B., and dies. His administrator 
files a bill against B. to get possession of the 
property, that he may, with it, pay the credit- 
ors. Held, that there is no equity in the bill.” 

(2) 2. But if, as alleged in the petition, 
Mrs. M. J. Reynolds was, because of mental 
unsoundness, incapable of contracting at the 
time of the execution of the deed, after her 
death, her personal representative had the 
right to bring this petition for the purpose 
of setting aside the conveyance. Orr _ v. 
Equitable Mortgage Co., 107 Ga. 499, 33 S. E. 
708. And if the conveyance in the present 
case was not purely for love and affection, 
but some consideration, though inadequate, 
was paid, a decree may be molded, under the 
allegations of this petition and the prayers 
thereof, that would protect any rights which 
the grantee may have as to the considera- 
tion which he may have actually paid for the 
conveyance. 

Judgment reversed. All the Justices concur, 
except Hill, J., not presiding. 


Note.—Action by Administrator to Set Aside 
Fraudulent Conveyance by Decedent—Many 
courts hold to the rule announced by the prin- 
cipal case, but there is a strong current of au- 
thority the other way—at least where the rights 
of creditors thus require. The theory in its 
favor is that an administrator is primarily a 
trustee for creditors and that practical applica- 
tion of administration statutes requires the ex- 
ercise of such a power. We submit extracts 
from some decisions this way. 

In Wright v. Holmes, 100 Me. 508, 62 Atl. 507, 
3 L. R. A. (N. S.) 760, it was said: “The title 
to an intestate’s personal estate does not pass 
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to his distributees, except through proper pro- 
bate administration. Distribution or the right 
to distribution presupposes administration. The 
distributees share is his proportionate part of 
whatever fund is left, after the debts and ex- 
penses of administration have been paid. The 
distributee is not entitled to a share of the 
specific rights and credits and goods and chat- 
tels which came into the administrator’s hands, 
but only to a share of the fund produced by 
administering them; that is, by reducing them to 
money.” 

This quoted language follows after a ruling 
that an administrator may bring trover in a 
case, where no mention is made of debts and the 
court assumed it was brought for the benefit of 
a statutorv distributee, and also where it seems 
there was no statute specifically pointing any 
duty of administrators as to property fraudu- 
lently conveyed. It shows that probably the rul- 
ing would be different as to real property—at 
least without it appearing that it was needed to 
pay debts. This case goes further than those 
which follow and turns the technical point in 
cases supporting the principal case the other 
way. 

In Marlow v. Walker, 115 Iowa 238, 88 N 
452, gt om. St. Rep. 158, the question is not 
greatly discussed, the opinion merely saying: 
“It is well-settled that the administrator of an 
estate may maintain an action against decedent’s 
grantee to set aside a conveyance, if in fraud 
of decedent’s creditors. Cooley v. Brown, 30 
Iowa, 470; Parker v. Flagg, 127 Mass. 28: 1 
Woerner’s Amer. Law of Administration, 630: 
Wait on Fraud. Conv., secs. 112, 113. It is not 
necessary, in support of such an action, that the 
creditors have already reduced their claims to 
judgment. Prentiss v. Bowden, 145 N. Y. 342, 
4o N. E. 13.” 

In Cooley vy. Brown, supra, approved in the 
Marlow case, it is said: “Ordinarily it must be 
true that an administrator can only maintain 
such actions as the intestate might if living. 
This must be invariably so as to all actions for 
the enforcement of all rights grounded upon the 
inheritance. So far as the administrator repre- 
sents the heirs and the actions brought by him 
are to secure their rights or interests, he must 
be limited to such as the decedent himself might 
have maintained. But under our general stat- 
utes relating to the distribution of estates and 
the duties of administrators, the latter are 
charged with certain trusts, in favor of the 
creditors of the estate. They are required to 
collect the assets and pay them over to the cred- 
itors, whatever ought to be applied to the pay- 
ment of the debts, ought to be recoverable by 
the administrator, representing the rights and 
interests of the creditors, unless property volun- 
tarily and fraudulently conveyed by the decedent 
can be thus reached by the adminsistrator, the 
creditors must either go without remedy, or they 
must be permitted to bring actions in their own 
names, thus involving a multiplicity of suits and 
interfering with the singleness of the adminis- 
tration.” 

Prentiss v. Bowden, supra, says the “whole 
theory of administration rests upon the idea that 
when a man dies his estate shall answer to his 
creditors equally and without preference and 
the surrogate is purposely made master of the 
situation to prevent inequality of payment,” and 





that therefore either the administrator, or a 
creditor in behalf of himself and others, where 
the administrator refuses, may bring suit to set 
aside a fraudulent conveyance, though the cred- 
itors have not reduced their claims to judgment, 
contrary to the ordinary rule in such suits. 

In Mutual L. Ins. Co. v. Farmers & M. Nat. 
Bank, 173 Fed. (C. C.) 390, there is quite an 
elaborate discussion to ascertain the Ohio rule 
on this question. The opinion says: “At com- 
mon law and under the English statutes, particu- 
larly 13 Eliz., c. 5, a transfer of property in 
fraud of creditors is void as to them, but is 
binding between the parties and on the heirs, 
legatees and devisees of the transferror, and 
consequently the personal representative of a 
decedent cannot, where the common law rule 
prevails or such statutes control, impeach the 
conveyance of his intestate on the, ground of 
fraud. * * * In view of the Ohio statutes, does 
the common law rule still prevail? 

The case related to a conveyance of real estate 
and an elaborate consideration of a large num- 
ber of Ohio cases induced the conclusion that 
“by virtue of the powers conferred on an admin- 
istrator by the general administration act” of 
Ohio, he was entitled where the rights of cred- 
itors require to bring suit to set aside a fraudu- 
lent conveyance. The court observed that: “Such 
a practice is salutary. The splitting up of the 
administration of estates between creditors and 
personal representatives, and the confusion re- 
sulting therefrom, a situation not contemplated 
by the general administration act, is obviated. 
It quite as much advances the remedy of cred- 
itors, avoids a multiplicity of suits and reduces 
costs, as does the administrator’s right to re- 
cover fraudulently conveyed real estate,” this ob- 
servation being made in discussing the right to 
recover personal property likewise conveyed. 

Many of the states provide by statute for an 
administrator bringing suits as to such —, 
ances, but it may be said that independently of 
their so providing there seems an increasingly 
strong tendency in decision against what is called 
the common law rule, preventing an administra- 
tor for any reason attacking his decedent’s 
conveyance. Schouler on Executors, sec. 207, 
and 3 Williams on Executors (7 Am. Ed.) 130. 
support the right of the administrator to bring 
= suit. For cases pro and con on this subject, 
see tr Am. & Eng. Encys. 977. See also 20 Cyc. 
33 U. 








HUMOR OF THE LAW. 


TWO GUILTY. 

“Thomas,” said mother, severely, “some one 
has taken a big piece of ginger-cake out of the 
pantry.” 

Tommy blushed guiltily. 

“O, Thomas,” she exclaimed, “I didn’t think 
it was in you!” 

“It ain’t all,” replied Tommy, 
Elsie.””—National Monthly. 


“part of it’s in 


EASY. 
Judge—“You certainly do not expect the court 
to take this alibi as evidence.” 
Prisoner—“If that won’t do, judge, I can give 
you another.” aetter. 
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1. Adverse Possession— Basis of Title.— 
Where a judgment of the district court deter- 
mined that a party in possession of land had 
no claim therein, his possession could not be 
adverse to the true owner so as to ripen into 
a title, although an appeal had been taken from 
the judgment in which no fina] decree was ever 
entered.—Kelley vy. Chicago, B. & Q. R. Co., 
Iowa, 134 N. W. 566. 

2. Appearanee—Motion to Quash—Defendant 
held to have entered a general appearance, by 
moving to quash service of process on grounds 
going to the court’s jurisdiction of the subject- 
matter.—State ex rel. Pacific Mut. Life Ins. 
Range Co., Mo., 143 S. W. 549. 

Assault and Battery—Execution of Writ.— 
Plaintiff in replevin did not assume liability for 
an assault by the constable or his servants in 
executing the writ.—Healy v. Wrought Iron 
Range Co., Mo. 143 S. W. 549. 

4. Bankruptey—Conditional Sale.—A _ condi- 
tional sale contract, antedating Act Cong. June 
25, 1910, amending Bankr. Act July '1, 1898, 
§ 47a (2), held not invalidated by such act, as 
against the buyer’s trustee in bankruptcy.—Arc- 
tic Ice Mach. Co. v. Armstrong County Trust Co., 
Cc. Cc. &. 193 Wed. 124. 


5——Conditional Sale.-—That a_ conditional 
seller of an ice machine to a bankrupt insti- 
tuted, but did not prosecute the judgment, pro- 
ceedings for the establishment of a mechanic's 
lien, did not estop it to claim its right to re- 
Claim the machine in bankruptcy.—Arctic Ice 
Mach. Co. v. Armstrong County Trust Co., U. S. 
C. C. A., 192 Fed. 114. 











6. Duty of Bankrupt.—It is incumbent on 
a bankrupt in involuntary as well as in volun- 
tary proceedings, if he desires to procure a dis- 
charge, to take all proper steps to expedite the 
proceedings.—In re Wollowitz, C. C. A., 192 Fed. 
105. 





Re Referees—A referee in bankruptcy has 
jurisdiction to pass upon the liability of an 
officer of the bankrupt to the estate in bank- 
ruptcey.—Bilder v. Ellis, 133 N. Y¥. Supp. 425. 

8. State Court.—A pending suit in a state 
court against a bankrupt to set aside a con- 
veyance of property is not within Bankr. Act, 
the court of bankruptcy has no power to stay 
such suit.—In re United Wireless Telegraph Co., 
U. 8’ D. C., 192 Fed. 238. 

9. Banks and Banking—Lien on Shares.— 
Statutory lien of bank on stock of sharehold- 
er for loan to him with knowledge of prior 
pledge of the stock held subsequent to that of 
the pledgee of the stock.—Ardmore State Bank 
v. Mason, Okla., 120 Pac. 1080. 

10 Bills and Notes—Holder for Value.—It is 
no defense to a voucher draft, after it has been 
negotiated, that the original payees were about 
to leave without paying their laborers for work 
done by the payees for the drawer.—Val Blatz 
Brewing Co. v. Interstate Ice & Cold Storage 
Co., Mo., 148 S. W. 542. 

11. Boundaries—FEstablishing.—A boundary 
fine may be established by agreement, regard- 
less of the true government line.—Klay v. Kur- 
vink, Iowa, 134 N. W. 633. 








12. Brokers—Subagent.—Broker employing 
subagent held liable for commission, though 
owner refuses to ratify sale, or is unable to 
make good title—Reasoner vy. Yates, Nebr., 134 
N. W. 651. 

13. Carriers of Goods—Parties—Buyer of coal 
which was shipped to the seller’s order, with 
directions to notify the buyer, held not entitled 
to recover of the carrier for loss occurring be- 
fore the buyer received the bill of lading.—St. 
Louis & S. F. R. Co. v. Allen, Okla., 120 Pac. 
1090. 


14. Carriers of Passengers—-Conductor.—The 
conductor of a train is charged with caring for 
the safety of passengers, and has a certain 
amount of authority over them, and if, within 
the scope of his duty, he fails to take proper 
eare for their safety, the carrier is liable.— 
Newman y. Chicago, B. & Q. R. Co., Iowa, 134 
N. W. 585. 

15 Certiorari—Remedy.—Petition for new 
trial, and not certiorari, is the proper remedy 
against a decree procured on false and fraudu- 
lent testimony.—Miller y. Kramer, Iowa, 134 N. 
W. 538. 

16. Champerty and Maintenance.—Agree- 
ments.—An agreement that a suit may not be 
settled without the consent of attorneys em- 
ployed to prosecute held champertous.—Kauff- 
man v. Phillips, Iowa, 134 N. W. 575. 

17. Chattel Mortgages—Priority of Lien.—A 
chattel mortgage, properly filed, is superior to 
the lien of a subsequent writ.—Freeman jy. 
Friedman, 133 N. Y. Supp. 458. 

18. Commerce—State Legislation.—A _ state 
statute, regulating the relation of common car- 
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riers to their employes, is applicable to inter- 
state commerce until Congress has acted upon 
the same subject.—Freeman vy. Swan, Tex., 143 
S. W. 724. 

19. Conspiracy—Civil Action.—A civil action 
for conspiracy will not lie for merely inducing 
another to break his contract unless direct 
fraud or coercion is used.—Sleeper v. Baker, N. 
D., 134 N. W. 716. 


20. Contracts—Consideration.—An agreement | 


between debtor, creditor, and trustee of debtor, 
by which trustee was to pay debt out of 
trust property, held based upon a sufficient 





consideration.—Schumacher y. Dolan, Iowa, 134 
N. W. 624. 
21. Construction.—General or indefinite 





terms contained in a contract may be extended 
or restricted by the circumstances surrounding 
its execution.—W. B. Saunders Co. v. Ducker, 
Md., 82 Atl. 154. 


22. Meeting of Minds.—To constitute a con- 
tract, the minds of the parties must meet, and 
they must assent to the same thing in the 
same sense.—Foshier v. Fetzer, Iowa, 134 N. W. 
556. 

23. Corporations—Business Contracts.—The 
Illinois statute regulating foreign corporations 
applies to business contracts only, and does 
not prevent a foreign corporation, not having 
complied with the law, from taking an assign- 
ment of a lease of property in TIllinois.—Ferkel 
v. Columbia Clay Works, C. C. A., 192 Fed. 119, 

24. Situs of Stock.—The situs of certifi- 
cates of stock for purposes of the jurisdiction 
of the court held the domicile of the corpora- 
tion.— Gamble v. Dawson, Wash., 120 Pac. 1060. 








25.———_Title to Property.—The legal title to 
corporate property is in the corporation, but 
the beneficial interest belongs to the stockhold- 
ers.—State ex rel. Campbell v. Brinkop, Mo., 
143 S. W. 444. 


26. Courts—Res Judicata.—The judicial con- 
struction placed by the court on wills in a suit 
for their construction held to fix the law of 
the wills in a subsequent suit for their con- 
struction.—Allen v. Davies, Conn., 82 Atl. 189. 

27. Criminal tvidence—Conspirators.—In a 
prosecution for murder, evidence of declarations 
of fellow conspirators immediately before the 
killing held admissib.e.—Hendrickson y. Com- 
monwealth, Ky., 143 S. W. 433. 

28. Criminal Trial—Former Acquittal.—Un- 
der Pen. Code 1895, art. 846, a previous trial 
for burglary does not prevent a prosecution for 
larceny of the property, claimed to have been 
taken in the burglary.—Newton y. State, Tex., 
143 S. W. 638. 


29. Former Jeopardy.—A person who has 
been put in jeopardy for an offense which in- 
cludes other offenses has been put in jeopardy 
as to all included offenses.—Commonwealth vy. 
Browning, Ky., 143 S. W. 407. 


30. Severance.—The granting or denial of 
a motion for a separate trial by one of a 
aumber of defendants jointly indicted for con- 
spiracy is within the discretion of the court.— 
Heike v. United States, U. S. CG Cc. A., 192 
Fed. 83. 


31. Damages—Loss of Earnings.—Recovery 
for personal injury may include compensation 











for loss of earnings in a business dependent 
upon personal services.—Walsh v. New York 
Cent. & H. R. R. Co., N. Y., 97 N. B. 408. 

32. Death—Measure of Damages.—That a 
minor daughter married after the death of 
her mother, resulting from wrongful act, would 
not prevent the daughter from recovering such 
damages as she sustained before her marriage. 
—Texas & N. O. R. Co. v. Mills, Tex., 143 S. W. 
690. 

33. Dedication—<Acceptance.—Act of a city 
in granting a right to occupy’ a street held 
to constitute acceptance of a dedication of the 
street, or to be evidence of a prior acceptance. 
—Baker vy. Chicago, R. I. & P. Ry. Co., lowa, 
134 N. W. 587. 

34. Deeds—Construction.—Neither the haben- 
dum clause nor the covenant following the 
habendum can enlarge the estate granted. Re- 
sort may be had to these clauses for purposes 
of construction.—De Goosh vy. Baldwin & Russ, 
Vt., 82 Atl. 182. 

35. Habendum Clause.—Technical words in 
the habendum clause importing a fee must yield 
to the clause following the covenant of gen- 
eral warranty, limiting the interest of the 
grantee to a life estate.—Wilson v. Moore, Ky., 
143 S. W. 431. 

36. Divorecee—Aiimony.—That, pending an ap- 
peal in a divorce case, the wife remarried does 
not deprive her of the right to temporary ali- 
mony awarded below.—Arment v. Arment, 
lowa, 134 N. E. 616. 





37.—-Desertion.—To interrupt running of the 
statutory period of desertion, a husband’s offer 
to renew cohabitation must be free from im- 
proper qualifications and conditions.—Arment vy. 
Arment, Iowa, 134 N. W. 616. 


38.——Separation.—The conduct of the of- 
fending spouse may be such that the other will 
be justified in not objecting to a separation.— 
Wright v. Wright, Tex., 143 S. W. 720. 


39.——Setting Aside Decree.—Divorce in fa- 
vor of wife set aside as fraudulently procured 
even after the wife’s death where the hus- 
band’s property rights were affected.—Clay v. 
Robertson, Okla., 120 Pac. 1102. 


40. Equity—Jurisdiction.—The rule that, 
when equity has obtained jurisdiction of a 
cause, it will retain it and do complete justice, 
does not authorize a court of equity which has 
obtained jurisdiction of one cause to assume jur- 
isdiction over an entirely different cause of ac- 
tion set up by a defendant against a code- 
fendant.—Fulton v. Fisher, Mo., 143 S. W. 438. 


41. Estoppel—Mortgagee.—A wife obtaining 
a mortgage on the stock of goods of her hus- 
band held estopped from asserting a claim to 
the stock.—Pool'y. Stephenson, Ky., 143 S. W. 
419. 


42. Evidence—Admissions.—In a personal in- 
jury action, a complaint previously filed against 
another railroad company charging that its 
negligence solely caused the accident held com- 
petent as an admission, but not conclusive 
against plaintiff’s right to recover.—Walsh V. 
New York Cent. & H. R. R. Co., N. Y., 97 N. E. 
408. 
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43.——Admissibility.—Testimony showing 
how many building lots a large tract of land 
can be divided into and what such lots could 
be sold for is too uncertain and speculative as 
a basis for the valuation of the tract as a 
whole.—Spring Valley Waterworks v. City and 
County of San Francisco, U. S. C. C., 192 Fed. 
137. 

44——Secondary Evidence.—Carbon copy of 
lefter held properly received in evidence, where 
a notice was served upon defendant to pro- 
duce it; and it was stated that they were un- 
able to find it—Reasoner v. Yates, Nebr., 134 
N. W. 651. 

45. Execution—Presumption.—The court will 
presume, in the absence of a contrary showing, 
that an officer returning an execution, returned 
it in time.—Ex parte Hunt, Vt., 82 Atl. 178. 

46. Executors and Administrators—Claims.— 
In a hearing on a claim against the estate of a 
decedent, an heir may be permitted to appear 
personally, or by attorney, to protect his re- 
mote interest.—In re Koch's Estate, Wis., 134 
N. W. 663. 

47.——Year’s Support.—An antenuptial con- 
tract cannot deprive a widow of her right to a 
year’s support from her husband’s estate, in 
case the court finds such allowance proper 
when applied for.—In° re Johnson's Estate, 
Iowa, 134 N. W. 553. 

48. Fixtures—Heating Plant.—Steam heating 
plant installed by a tenant held a part of the 
realty, not removable by the tenant.—McOwen 
vy. Zimmerman, 133 N. Y. Supp. 461. 

49. Fraudulent Conveyances—Consideration. 
—Release of dower by a wife held a sufficient 
consideration, as against a claim by her hus- 
band’s creditors that the conveyance of a lot 
to her was fraudulent.—H. T. Hackney Co. v. 
Noe, Ky., 143 S. W. 418. 

50. Frauds, Statute of—Original Promise.— 
Agreement to pay debt of person relinquishing 
property held as pledge held not void under 
the statute of frauds, being an original under- 
taking.—Oleson vy. Oleson, Neb., 134 N. W. 
648. 





51. Giftse—Causa Mortis.—Illness or other 
condition reasonably warranting apprehension 
that death may result held to sustain a gift 
causa mortis.—De Angelis v. Bank for Savings, 
133 N. Y. Supp. 470. 

52. Guaranty—Joint Contract.—Joint con- 
tract of guaranty held to imply agreement that 
any special means of indemnity for loss ac- 
quired by either surety shall be used reason- 
ably for the common benefit.—In re Koch’s Es- 
tate, Iowa, 134 N. W. 663. 

53. Highways—Automobiles.—One whose au- 
tomobile frightens horses is not liable for re- 
sulting personal injuries, unless he was negli- 
gent in causing or contributing to such fright. 
— v. Wainwright, Iowa, 134 N. W. 
594, 

54. Homicide—Drugs and Intoxicants.—One, 
insane from the use of drugs and intoxicants 
combined. cannot be convicted of homicide.— 
Lawrence y. State, Tex., 143 S. W. 636 


D5. Indemnity—<Action by Indemnitor,.— 
Where one obtained judgment against a rail- 
Toad company, the company held entitled to lit- 
igate its claims against a contractor, and the 
contractor against the subcontractor.—Madison- 
= H. & E. R. Co. v. Owen, Ky., 143 S. W. 


56. Indictment and Information—Clerical Er- 
ror.—An information held not defective for a 
clerical error, disclosing that the verification 
— dated the day following the filing of the 
5 ttion.—State v. Fraser, Mo., 143 S. W. 


57.—Infants—Admissions in  Pleadin 
gs.—A 
see petition filed by an infant, by his next 
tee Stating facts different from those 
Proved at the trial, held not admissible as an 





admission against the infant.—Fink v. Kansas 
City Southern Ry. Co., Mo., 143 S. W. 568. 

58. Guardian ad Litem—A guardian ad 
litem, in judicial proceedings, may waive a 
mere irregularity therein, by permission of the 
court.—In re Koch’s Estate, Wis. 134 N. W. 
663. 


59, Insuranece—Construction.—No word in an 
insurance policy, prepared for the insurer by 
persons exercising the highest care and skill, 
should be disregarded, and no ambiguity should 
be resolved in favor of the company.—New 
York & P. R. S. S. Co. v. Aetna Ins. Co., U. 8. 
D. C., 192 Fed. 212. 

60 Warranties.—Answers in an applica- 
tion for life insurance when operating as af- 
firmative warranties need only be substantially 
true.—Kansas City Life Ins. Co. v. Blackstone, 
Tex., 143 S. W. 702. 

61. Judgment—Collateral Attack.—A decree 
in bankruptcy, authorizing a receiver to sue, 
held not subject to collateral attack in a suit 
brought by him, even if the decree was based 
on an erroneous construction of Bankr. Act.— 
Slaughter v. Louisville & N. R. Co., Tenn., 143 
S. W. 603. 

62. Effect.—In determining the effect of a 
prior judgment, the pleadings should be exam- 
ined for the purpose of ascertaining what was 
actually decided.—Kelley v. Chicago, B. & Q. 
R. Co., Iowa, 134 N. W. 566. 

63. Full Faith and Credit.—The full 
faith and credit clause of the federal Con- 
stitution does not extend to void judgments of 
a sister state.—Hochstein v. James W. Hill 
Ca., N. H., 83 Atl. 171. 

64. Pleadings.—A judgment cannot be re- 
covered on an issue not raised by the pleading, 
although supported by the evidence.—Texas & 
N. oO. Co. v. Richardson, Tex., 143 S. W. 
722. 

65 Res Judicata.—A judgment refusing an 
injunction binds plaintiffs as to all issues pre- 
sented and those that might have been pre- 
sented in the action.—Miller v. Kramer, Iowa, 
134 N. W. 538. 

66. Vacation.—That plaintjff paid his at- 
torney a sum to swear falsely held not such 
fraud in procuring a decree as would support 
a suit to set it aside for fraud.—Lieber v. Lie- 
ber, Mo., 143 S. W. 458. 

64. ‘Vacation.—A judgment will not be va- 
eated for perjury.—Lieber v. Lieber, Mo., 143 
S. W. 458. 

68. Justices of the Peace—Jurisdiction.—A 
voluntary reduction of a set-off, so as to bring 
it within a justice’s jurisdiction, held properly 
=e v. DeGouveia, Mo., 143 S. W. 

te 

69. Limitation of Actions—Heirs.—If a mort- 
gagee could not have pleaded, the 15-year lim- 
itations to bar redemption, his heirs and de- 
visees cannot do so.—McKenney v. Page, Ky., 
143 S. W. 382. 

70. Logs and Logging—Sale—A _ sale of 
standing timber is a sale of goods only.—Whit- 
tington v. Hall, Md., 82 Atl. 163. 

71. Mandamus—Railroad.—In mandamus to 
compel a railroad company to construct its line 
through a county seat, more particularity is 
required in the petition than in an ordinary 
action.—Felton yv. Kansas City, M. & O. Ry. 
Co., Tex., 1438 S. W. 650. 

72. Supplemental Orders—On sranting 
mandamus to the Court of Appeals, held that 
writs to the clerk and sheriff to hold the 
judgment in statu quo might also issue.—State 
ex rel. Modern Woodmen of America v. Broad- 
dus, Mo., 143 S. W. 455. 


73. Master and Servant—Negligence.—An 
employe is not negligent in selecting one of two 
obviously safe ways of passage.—Moulton v. 
St. Johns Lumber Co., Ore., 120 Pac. 1057. 


74. Proxmate Cause.—That a switchman 
injured in coupling a car saw the defect before 
he was injured would not prevent it from 
being the proximate cause of his injury.—Free- 
man vy. Swan, Tex., 143 S. W. 724. 
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75. Rules' and@ Regulations.—The law im- 
poses on railroad companies the duty to pro- 
vide and enforce rules for work in the railroad 
yards, and they are liable to their servant for 
their failure so to do.—Mason v. St. Louis & S. 
F. R. Co., Mo., 143 S. W. 551. 


76.—Vessels—An owner of a vessel held lia- 
ble for injury to a member of the crew arising 
from the unseaworthiness of the vessel.—Ta- 
vares v. Dewing, R. I., 82 Atl. 

77. Mortgages—After Acquired Property.—A 
provision in a mortgage that it shall cover 
after-acquired property can be given effect 
only in equity.—Knickerbocker Trust Co. Vv. 
Carteret Steel Co., N. J., 82 Atl. 146. 

78——_Deed.—Very strong evidence is_ re- 
quired to prove that an absolute deed and an 
agreement to reconvey constitutes a mortgage, 
where the agreement to reconvey expressly pro- 
vides that it shall not be considered as a mort- 
gage.—Irish v. Steeves, Iowa, 134 S. W. 634. 

79. Names—Notice.—That a mortgage is 
signed “Charlie,” instead of “Charles,” will 
not take it out of the chain of title, so that 
the record thereof will not be notice to a sub- 
sequent purchaser.—Styles v. Theo. P. Scotland 
& Co., N. Dak., 134 N. W. 708. 

80. Negligence—Burden of Proof.—If an ac- 





133. 





cident results from two causes, due to the 
negligence of different persons, but together 
the efficient cause of the accident, both are 


liable.—Freeman v. Swan, Tex., 143 S. W. 724. 


81.——Implied Agreement.—One agreeing to 
thresh the wheat of another with a steam 
threshing machine held to impliedly agree 


to use reasonable care to prevent loss by fire. 
—Shockley v. McCullough, Del., 82 Atl. 144. 

82. Payment—Mistake of Fact.—Money paid 
in mutual ignorance of the facts, which, if 
known, would have prevented such payment, 
may be recovered back.—Blackburn v. Texar- 
kana Gas & Electric Co., Ark., 143 S. W. 588. 

83. Principal and Agent—Ratification.—A 
parol ratification of an agent's unauthorized 
sale of land must be sufficient to constitute an 
equitable estoppel.—Clark & Boice Lumber Co. 
v. Duncan, Tex., 143 S. W. 644 

84. Prinecipal*and Surety—Resulting Trust.— 


Surety having control of means of indemnity 
for loss held a quasi trustee thereof for his 
associates.—In re Koch's Estate, Wis., 134 N. 


W. 663. 

85. Railroads—Contracts.—A railroad is not 
exempt as a state agency from suit by private 
citizens to compel it to construct its road into 


a particular city or town.—Felton v. Kansas 
City, M. & O. Ry Co., Tex., 143 S. W. 650. 
&86.——Trespasser.—A railroad company is lia- 


ble for injuries to a trespasser on a freight car 
who alights in obedience to the order of a 
brakeman who had authority to put him off, 


and was able to enforce the order.—Fink v. 
Kansas City Southern Ry. Co., Mo., 143 S. W. 
568. 


87. Replevin—Husband and Wife.—Judgment 
in replevin between separated husband and 


wife for household goods stored by her may 
award some chattels to one and some to the 
other. —Brachfeld v. Harlem Terminal Storage 


& Warehouse Co., 133 N. Y. Supp. 421. 

88. Robbery—Variance.—Under an indict- 
ment for robbery alleging taking of a specified 
sum of money, proof of the taking of any part 
of the money held sufficient to support a con- 
viction.—Jones v. State, Tex., 143 S. W. 621. 

89. Sales—Bill of Sale-—Where a bill of sale, 
reciting a valuable consideration and purporting 
to be executed by the seller, transferred the ti- 
tle to the buyer, there was a sale, good as 
against the seller.—Lyman vy. James, Vt., 82 Atl. 


90.——Burden of Proof.—lIn an action for the 
price of goods, the burden is not on the buyer 
to show that they did not come up to the sam- 
pie by which they were sold.—Friedman y. Le- 
derer, 133 N. Y. Supp. 433. 


91. Warranty.—On sale of machinery, held 
that a warranty of fitness for the use intended 








might be implied, notwithstanding an express 
warranty as to quality and capacity.—Geo, B. 
Pew Co. v. Karley & Titensor, Iowa, 134 N 
W. 529. 

92. Set-Off and Counterclaim—Joint Maker,— 
One joint maker of a note can set off against 
it an indebtedness from the payee due him in- 
dividually.—McKay vy. H. A. Hall & Co., Okla, 
120 Pac. 1108. 

93. Specific Performance—Mutual Mistake — 
The court cannot render a decree of specific per- 
formance of a contract unless the minds of the 
parties met on all of the terms thereof.—Foshier 
v. Fetzer, Iowa, 134 N. W. 556. 

94. Signatures—Pencil.—The fact that a sig- 
nature to a contract is made with a lead pencil 
does not affect its validity—Val Blatz Brewing 


Co. v. Interstate Ice & Cold Storage Co., Mo. 
143 S. W. 542. 
95. Subrogation.—Vendor’s Lien.—One mere- 


ly advancing money with which to pay off ven- 
dor’s lien notes, with no understanding as to 
having a lien, is net entitled to subrogation.— 
Davidson vy. Bodan Lumber Co., Tex., 143 S. W. 
700 

96. Tenancy in Common—Possession.—The 
possession of one joint tenant or tenant in com- 
mon is the possession of another until the ten- 
ant in possession does acts amounting to an 
ouster.—Morris y. Ferrell, Ark., 143 S. W. 583. 

97. Time—Computation.—In determining the 
period within which redemption from mortgage 
foreclosure may be made, the day of sale is ex- 
cluded.—Styles v. Dickey, N. D., 134 N. W. 702. 

98. Torts—Parties Defendant.—One may re- 
cover against either or all of several persons 
through whose joint wrong he was injured, but, 
= there may be several suits and recoveries, 
there 


t can be but one satisfaction.—Walsh y. 
New York Cent. & H. R. R. Co., N. Y., 97 N. 


=. 408. 


99 Trusts—Consideration.—The validity of a 
declaration of trust need not be based on a 
consideration passing to the  trustee.—Schu- 
macher vy. Dolan, Iowa, 134 N. W. 624. 

100. Usury—Pledge.—Where property was 
pledged to secure a usurious loan, the pledgee 
could justify his retention of the pledge only 
by showing a settlement, whereby it was agreed 
that he should keep the pledge in payment of 


the loan.—Holmes v. Schmeltz, Mo., 143 S. W. 
539. 
101. Vendor and Purchaser—Equitable Estate. 


—Under an executory contract for the sale of 





land, the equitable estate is in the purchaser. 
—In re Boyle’s Estate, Iowa, 134 N. W. 590. 
102. Nominal Damages.—When a vendor is 


prevented from making the conveyance by un- 
forseen causes, the purchaser can recover only 





nominal damages.—Cullumber y. Winter, Iowa, 
134 N. W. 601. 
103. Vendor’s Lien.—Payment and _ dis- 


charge of a vendor’s lien by the vendee vests 
the legal title to the property in the vendee— 
Davidson y. Bodan Lumber Co., Tex., 143 & 
W. 700. 

104. Waiver.—A 
to assert a vendor's 





vendor having a right 
lien may waive it by 
parol, or even orally, or by acts manifesting 
an intention to discharge it.—Knickerbocker 
Trust Co. y. Carteret Steel Co., N. J., 82 Atl. 146. 

105. Wenue—Cancellation of Deed.—An 
equitable petition to cancel deeds as a cloud on 
the plaintiff’s title must be brought in the 
county of the residence of a defendant against 


whom substantial relief is sought.—Southern 
Title Guarantee Co. v. Lawshe, Ga. 73 S. E. 
661 ’ 

106. Wills—Hearsay Evidence.—A _ declara- 


tion of intention of testator made subsequent to 
the execution of his will is hearsay and inad- 
missible for any purpose—O’Donnell v. Murphy, 
Cal., 120 Pac. 1076. 


107. Witnesses—Competency.—Conviction of 
a witness of a felony, irrespective of where it 
was had, held not to render him incompetent in 
Georgia.—Bowers vy. Southern Ry Co., Ga., 73 
S. E. 677. 
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